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Subpart A—General Program
Requirements

§ 145.1 Purpose and scope.
(a) This part specifies the procedures EPA will

follow in approving, revising, and withdrawing
State programs under section 1422 (underground
injection control—UIC) of SDWA, and includes
the elements which must be part of submissions to
EPA for program approval and the substantive
provisions which must be present in State pro-
grams for them to be approved.

(b) State submissions for program approval
must be made in accordance with the procedures
set out in subpart C. This includes developing and

submitting to EPA a program description
(§ 145.23), an Attorney General’s Statement
(§ 145.24), and a Memorandum of Agreement with
the Regional Administrator (§ 145.25).

(c) The substantive provisions which must be
included in State programs to obtain approval in-
clude requirements for permitting, compliance
evaluation, enforcement, public participation, and
sharing of information. The requirements are
found in subpart B. Many of the requirements for
State programs are made applicable to States by
cross-referencing other EPA regulations. In par-
ticular, many of the provisions of parts 144 and
124 are made applicable to States by the ref-
erences contained in § 145.11.

(d) Upon submission of a complete program,
EPA will conduct a public hearing, if interest is
shown, and determine whether to approve or dis-
approve the program taking into consideration the
requirements of this part, the Safe Drinking Water
Act and any comments received.

(e) Upon approval of a State program, the Ad-
ministrator shall suspend the issuance of Federal
permits for those activities subject to the approved
State program.

(f) Any State program approved by the Admin-
istrator shall at all times be conducted in accord-
ance with the requirements of this part.

(g) Nothing in this part precludes a State from:
(1) Adopting or enforcing requirements which

are more stringent or more extensive than those
required under this part;

(2) Operating a program with a greater scope of
coverage than that required under this part. Where
an approved State program has a greater scope of
coverage than required by Federal law the addi-
tional coverage is not part of the federally ap-
proved program.

(h) Section 1451 of the SDWA authorizes the
Administrator to delegate primary enforcement re-
sponsibility for the Underground Injection Control
Program to eligible Indian Tribes. An Indian Tribe
must establish its eligibility to be treated as a State
before it is eligible to apply for Underground In-
jection Control grants and primary enforcement re-
sponsibility. All requirements of parts 124, 144,
145, and 146 that apply to States with UIC pri-
mary enforcement responsibility also apply to In-
dian Tribes except where specifically noted.

[48 FR 14202, Apr. 1, 1983, as amended at 53 FR 37412,
Sept. 26, 1988; 59 FR 64345, Dec. 14, 1994]

§ 145.2 Definitions.

The definitions of part 144 apply to all subparts
of this part.
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Subpart B—Requirements for State
Programs

§ 145.11 Requirements for permitting.
(a) All State programs under this part must have

legal authority to implement each of the following
provisions and must be administered in conform-
ance with each; except that States are not pre-
cluded from omitting or modifying any provisions
to impose more stringent requirements.

(1) Section 144.5(b)—(Confidential informa-
tion);

(2) Section 144.6—(Classification of injection
wells);

(3) Section 144.7—(Identification of under-
ground sources of drinking water and exempted
aquifers);

(4) Section 144.8—(Noncompliance reporting);
(5) Section 144.11—(Prohibition of unauthor-

ized injection);
(6) Section 144.12—(Prohibition of movement

of fluids into underground sources of drinking
water);

(7) Section 144.13—(Elimination of Class IV
wells);

(8) Section 144.14—(Requirements for wells
managing hazardous waste);

(9) Sections 144.21–144.26—(Authorization by
rule);

(10) Section 144.31—(Application for a permit);
(11) Section 144.32—(Signatories);
(12) Section 144.33—(Area Permits);
(13) Section 144.34—(Emergency permits);
(14) Section 144.35—(Effect of permit);
(15) Section 144.36—(Duration);
(16) Section 144.38—(Permit transfer);
(17) Section 144.39—(Permit modification);
(18) Section 144.40—(Permit termination);
(19) Section 144.51—(Applicable permit condi-

tions);
(20) Section 144.52—(Establishing permit con-

ditions);
(21) Section 144.53(a)—(Schedule of compli-

ance);
(22) Section 144.54—(Monitoring require-

ments);
(23) Section 144.55—(Corrective Action);
(24) Section 124.3(a)—(Application for a per-

mit);
(25) Section 124.5 (a), (c), (d), and (f)—(Modi-

fication of permits);
(26) Section 124.6 (a), (c), (d), and (e)—(Draft

Permit);
(27) Section 124.8—(Fact sheets);
(28) Section 124.10 (a)(1)(ii), (a)(1)(iii),

(a)(1)(v), (b), (c), (d), and (e)—(Public notice);
(29) Section 124.11—(Public comments and re-

quests for hearings);
(30) Section 124.12(a)—(Public hearings); and

(31) Section 124.17 (a) and (c)—(Response to
comments).

(b)(1) States need not implement provisions
identical to the provisions listed in paragraphs (a)
(1) through (31) of this section. Implemented pro-
visions must, however, establish requirements at
least as stringent as the corresponding listed provi-
sions. While States may impose more stringent re-
quirements, they may not make one requirement
more lenient as a tradeoff for making another re-
quirement more stringent; for example, by requir-
ing that public hearings be held prior to issuing
any permit while reducing the amount of advance
notice of such a hearing.

(2) State programs may, if they have adequate
legal authority, implement any of the provisions of
parts 144 and 124. See, for example § 144.37(d)
(continuation of permits) and § 124.4 (consolida-
tion of permit processing).

§ 145.12 Requirements for compliance
evaluation programs.

(a) State programs shall have procedures for re-
ceipt, evaluation, retention and investigation for
possible enforcement of all notices and reports re-
quired of permittees and other regulated persons
(and for investigation for possible enforcement of
failure to submit these notices and reports).

(b) State programs shall have inspection and
surveillance procedures to determine, independent
of information supplied by regulated persons, com-
pliance or noncompliance with applicable program
requirements. The State shall maintain:

(1) A program which is capable of making com-
prehensive surveys of all facilities and activities
subject to the State Director’s authority to identify
persons subject to regulation who have failed to
comply with permit application or other program
requirements. Any compilation, index, or inven-
tory of such facilities and activities shall be made
available to the Regional Administrator upon re-
quest;

(2) A program for periodic inspections of the
facilities and activities subject to regulation. These
inspections shall be conducted in a manner de-
signed to:

(i) Determine compliance or noncompliance
with issued permit conditions and other program
requirements;

(ii) Verify the accuracy of information submit-
ted by permittees and other regulated persons in
reporting forms and other forms supplying mon-
itoring data; and

(iii) Verify the adequacy of sampling, monitor-
ing, and other methods used by permittees and
other regulated persons to develop that informa-
tion;
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(3) A program for investigating information ob-
tained regarding violations of applicable program
and permit requirements; and

(4) Procedures for receiving and ensuring proper
consideration of information submitted by the pub-
lic about violations. Public effort in reporting vio-
lations shall be encouraged and the State Director
shall make available information on reporting pro-
cedures.

(c) The State Director and State officers en-
gaged in compliance evaluation shall have author-
ity to enter any site or premises subject to regula-
tion or in which records relevant to program oper-
ation are kept in order to copy any records, in-
spect, monitor or otherwise investigate compliance
with permit conditions and other program require-
ments. States whose law requires a search warrant
before entry conform with this requirement.

(d) Investigatory inspections shall be conducted,
samples shall be taken and other information shall
be gathered in a manner [e.g., using proper ‘‘chain
of custody’’ procedures] that will produce evi-
dence admissible in an enforcement proceeding or
in court.

§ 145.13 Requirements for enforcement
authority.

(a) Any State agency administering a program
shall have available the following remedies for
violations of State program requirements:

(1) To restrain immediately and effectively any
person by order or by suit in State court from en-
gaging in any unauthorized activity which is en-
dangering or causing damage to public health or
environment;

NOTE: This paragraph requires that States have a mech-
anism (e.g., an administrative cease and desist order or
the ability to seek a temporary restraining order) to stop
any unauthorized activity endangering public health or the
environment.

(2) To sue in courts of competent jurisdiction to
enjoin any threatened or continuing violation of
any program requirement, including permit condi-
tions, without the necessity of a prior revocation
of the permit;

(3) To assess or sue to recover in court civil
penalties and to seek criminal remedies, including
fines, as follows:

(i) For all wells except Class II wells, civil pen-
alties shall be recoverable for any program viola-
tion in at least the amount of $2,500 per day. For
Class II wells, civil penalties shall be recoverable
for any program violation in at least the amount
of $1,000 per day.

(ii) Criminal fines shall be recoverable in at
least the amount of $5,000 per day against any
person who willfully violates any program require-
ment, or for Class II wells, pipeline (production)

severance shall be imposable against any person
who willfully violates any program requirement.

NOTE: In many States the State Director will be rep-
resented in State courts by the State Attorney General or
other appropriate legal officer. Although the State Direc-
tor need not appear in court actions he or she should have
power to request that any of the above actions be brought.

(b)(1) The maximum civil penalty or criminal
fine (as provided in paragraph (a)(3) of this sec-
tion) shall be assessable for each instance of viola-
tion and, if the violation is continuous, shall be as-
sessable up to the maximum amount for each day
of violation.

(2) The burden of proof and degree of knowl-
edge or intent required under State law for estab-
lishing violations under paragraph (a)(3) of this
section, shall be no greater than the burden of
proof or degree of knowledge or intent EPA must
provide when it brings an action under the Safe
Drinking Water Act.

NOTE: For example, this requirement is not met if State
law includes mental state as an element of proof for civil
violations.

(c) A civil penalty assessed, sought, or agreed
upon by the State Director under paragraph (a)(3)
of this section shall be appropriate to the violation.

NOTE: To the extent that State judgments or settlements
provide penalties in amounts which EPA believes to be
substantially inadequate in comparison to the amounts
which EPA would require under similar facts, EPA, when
authorized by the applicable statute, may commence sepa-
rate actions for penalties.

In addition to the requirements of this paragraph, the
State may have other enforcement remedies. The follow-
ing enforcement options, while not mandatory, are highly
recommended:

Procedures for assessment by the State of the costs of
investigations, inspections, or monitoring surveys which
lead to the establishment of violations;

Procedures which enable the State to assess or to sue
any persons responsible for unauthorized activities for any
expenses incurred by the State in removing, correcting, or
terminating any adverse effects upon human health and
the environment resulting from the unauthorized activity,
or both; and

Procedures for the administrative assessment of pen-
alties by the Director.

(d) Any State administering a program shall
provide for public participation in the State en-
forcement process by providing either:

(1) Authority which allows intervention as of
right in any civil or administrative action to obtain
remedies specified in paragraph (a) (1), (2) or (3)
of this section by any citizen having an interest
which is or may be adversely affected; or

(2) Assurance that the State agency or enforce-
ment authority will:

(i) Investigate and provide written responses to
all citizen complaints submitted pursuant to the
procedures specified in § 145.12(b)(4);
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(ii) Not oppose intervention by any citizen when
permissive intervention may be authorized by stat-
ute, rule, or regulation; and

(iii) Publish notice of and provide at least 30
days for public comment on any proposed settle-
ment of a State enforcement action.

(e) To the extent that an Indian Tribe does not
assert or is precluded from asserting criminal en-
forcement authority the Administrator will assume
primary enforcement responsibility for criminal
violations. The Memorandum of Agreement in
§ 145.25 shall reflect a system where the Tribal
agency will refer such violations to the Adminis-
trator in an appropriate and timely manner.

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking
Water Act (42 U.S.C. 300f et seq.), Clean Air Act (42
U.S.C. 7401 et seq.), Resource Conservation and Recov-
ery Act (42 U.S.C. 6901 et seq.))

[48 FR 14202, Apr. 1, 1983, as amended at 48 FR 39621,
Sept. 1, 1983; 53 FR 37412, Sept. 26, 1988]

§ 145.14 Sharing of information.
(a) Any information obtained or used in the ad-

ministration of a State program shall be available
to EPA upon request without restriction. If the in-
formation has been submitted to the State under a
claim of confidentiality, the State must submit that
claim to EPA when providing information under
this section. Any information obtained from a
State and subject to a claim of confidentiality will
be treated in accordance with the regulations in 40
CFR part 2. If EPA obtains from a State informa-
tion that is not claimed to be confidential, EPA
may make that information available to the public
without further notice.

(b) EPA shall furnish to States with approved
programs the information in its files not submitted
under a claim of confidentiality which the State
needs to implement its approved program. EPA
shall furnish to States with approved programs in-
formation submitted to EPA under a claim of con-
fidentiality, which the State needs to implement its
approved program, subject to the conditions in 40
CFR part 2.

Subpart C—State Program
Submissions

§ 145.21 General requirements for pro-
gram approvals.

(a) States shall submit to the Administrator a
proposed State UIC program complying with
§ 145.22 of this part within 270 days of the date
of promulgation of the UIC regulations on June
24, 1980. The administrator may, for good cause,
extend the date for submission of a proposed State
UIC program for up to an additional 270 days.

(b) States shall submit to the Administrator 6
months after the date of promulgation of the UIC

regulations a report describing the State’s progress
in developing a UIC program. If the Administrator
extends the time for submission of a UIC program
an additional 270 days, pursuant to § 145.21(a),
the State shall submit a second report six months
after the first report is due. The Administrator may
prescribe the manner and form of the report.

(c) The requirements of § 145.21 (a) and (b)
shall not apply to Indian Tribes.

(d) EPA will establish a UIC program in any
State which does not comply with paragraph (a) of
this section. EPA will continue to operate a UIC
program in such a State until the State receives
approval of a UIC program in accordance with the
requirements of this part.

NOTE: States which are authorized to administer the
NPDES permit program under section 402 of CWA are
encouraged to rely on existing statutory authority, to the
extent possible, in developing a State UIC program. Sec-
tion 402(b)(1)(D) of CWA requires that NPDES States
have the authority ‘‘to issue permits which control the
disposal of pollutants into wells.’’ In many instances,
therefore, NPDES States will have existing statutory au-
thority to regulate well disposal which satisfies the re-
quirements of the UIC program. Note, however, that
CWA excludes certain types of well injections from the
definition of ‘‘pollutant.’’ If the State’s statutory authority
contains a similar exclusion it may need to be modified
to qualify for UIC program approval.

(e) If a State can demonstrate to EPA’s satisfac-
tion that there are no underground injections with-
in the State for one or more classes of injection
wells (other than Class IV wells) subject to
SDWA and that such injections cannot legally
occur in the State until the State has developed an
approved program for those classes of injections,
the State need not submit a program to regulate
those injections and a partial program may be ap-
proved. The demonstration of legal prohibition
shall be made by either explicitly banning new in-
jections of the class not covered by the State pro-
gram or providing a certification from the State
Attorney General that such new injections cannot
legally occur until the State has developed an ap-
proved program for that class. The State shall sub-
mit a program to regulate both those classes of in-
jections for which a demonstration is not made
and class IV wells.

(f) When a State UIC program is fully approved
by EPA to regulate all classes of injections, the
State assumes primary enforcement authority
under section 1422(b)(3) of SDWA. EPA retains
primary enforcement responsibility whenever the
State program is disapproved in whole or in part.
States which have partially approved programs
have authority to enforce any violation of the ap-
proved portion of their program. EPA retains au-
thority to enforce violations of State underground
injection control programs, except that, when a
State has a fully approved program, EPA will not
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take enforcement actions without providing prior
notice to the State and otherwise complying with
section 1423 of SDWA.

(g) A State can assume primary enforcement re-
sponsibility for the UIC program, notwithstanding
§ 145.21(3), when the State program is unable to
regulate activities on Indian lands within the State.
EPA will administer the program on Indian lands
if the State does not seek this authority.

[48 FR 14202, Apr. 1, 1983, as amended at 53 FR 37412,
Sept. 26, 1988]

§ 145.22 Elements of a program sub-
mission.

(a) Any State that seeks to administer a program
under this part shall submit to the Administrator at
least three copies of a program submission. The
submission shall contain the following:

(1) A letter from the Governor of the State re-
questing program approval;

(2) A complete program description, as required
by § 145.23, describing how the State intends to
carry out its responsibilities under this part;

(3) An Attorney General’s statement as required
by § 145.24;

(4) A Memorandum of Agreement with the Re-
gional Administrator as required by § 145.25;

(5) Copies of all applicable State statutes and
regulations, including those governing State ad-
ministrative procedures;

(6) The showing required by § 145.31(b) of the
State’s public participation activities prior to pro-
gram submission.

(b) Within 30 days of receipt by EPA of a State
program submission, EPA will notify the State
whether its submission is complete. If EPA finds
that a State’s submission is complete, the statutory
review period (i.e., the period of time allotted for
formal EPA review of a proposed State program
under the Safe Drinking Water Act) shall be
deemed to have begun on the date of receipt of
the State’s submission. If EPA finds that a State’s
submission is incomplete, the statutory review pe-
riod shall not begin until all the necessary infor-
mation is received by EPA.

(c) If the State’s submission is materially
changed during the statutory review period, the
statutory review period shall begin again upon re-
ceipt of the revised submission.

(d) The State and EPA may extend the statutory
review period by agreement.

§ 145.23 Program description.
Any State that seeks to administer a program

under this part shall submit a description of the
program it proposes to administer in lieu of the
Federal program under State law or under an inter-

state compact. The program description shall in-
clude:

(a) A description in narrative form of the scope,
structure, coverage and processes of the State pro-
gram.

(b) A description (including organization charts)
of the organization and structure of the State agen-
cy or agencies which will have responsibility for
administering the program, including the informa-
tion listed below. If more than one agency is re-
sponsible for administration of a program, each
agency must have statewide jurisdiction over a
class of activities. The responsibilities of each
agency must be delineated, their procedures for
coordination set forth, and an agency may be des-
ignated as a ‘‘lead agency’’ to facilitate commu-
nications between EPA and the State agencies
having program responsibility. When the State
proposes to administer a program of greater scope
of coverage than is required by Federal law, the
information provided under this paragraph shall in-
dicate the resources dedicated to administering the
Federally required portion of the program.

(1) A description of the State agency staff who
will carry out the State program, including the
number, occupations, and general duties of the
employees. The State need not submit complete
job descriptions for every employee carrying out
the State program.

(2) An itemization of the estimated costs of es-
tablishing and administering the program for the
first two years after approval, including cost of the
personnel listed in paragraph (b)(1) of this section,
cost of administrative support, and cost of tech-
nical support.

(3) An itemization of the sources and amounts
of funding, including an estimate of Federal grant
money, available to the State Director for the first
two years after approval to meet the costs listed
in paragraph (b)(2) of this section, identifying any
restrictions or limitations upon this funding.

(c) A description of applicable State procedures,
including permitting procedures and any State ad-
ministrative or judicial review procedures.

(d) Copies of the permit form(s), application
form(s), reporting form(s), and manifest format the
State intends to employ in its program. Forms
used by States need not be identical to the forms
used by EPA but should require the same basic in-
formation. The State need not provide copies of
uniform national forms it intends to use but should
note its intention to use such forms.

NOTE: States are encouraged to use uniform national
forms established by the Administrator. If uniform na-
tional forms are used, they may be modified to include
the State Agency’s name, address, logo, and other similar
information, as appropriate, in place of EPA’s.

(e) A complete description of the State’s com-
pliance tracking and enforcement program.
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(f) A State UIC program description shall also
include:

(1) A schedule for issuing permits within five
years after program approval to all injection wells
within the State which are required to have per-
mits under this part and part 144;

(2) The priorities (according to criteria set forth
in 40 CFR 146.09) for issuing permits, including
the number of permits in each class of injection
well which will be issued each year during the
first five years of program operation;

(3) A description of how the Director will im-
plement the mechanical integrity testing require-
ments of 40 CFR 146.08, including the frequency
of testing that will be required and the number of
tests that will be reviewed by the Director each
year;

(4) A description of the procedure whereby the
Director will notify owners and operators of injec-
tion wells of the requirement that they apply for
and obtain a permit. The notification required by
this paragraph shall require applications to be filed
as soon as possible, but not later than four years
after program approval for all injection wells re-
quiring a permit;

(5) A description of any rule under which the
Director proposes to authorize injections, including
the text of the rule;

(6) For any existing enhanced recovery and hy-
drocarbon storage wells which the Director pro-
poses to authorize by rule, a description of the
procedure for reviewing the wells for compliance
with applicable monitoring, reporting, construc-
tion, and financial responsibility requirements of
§§ 144.51 and 144.52, and 40 CFR part 146;

(7) A description of and schedule for the State’s
program to establish and maintain a current inven-
tory of injection wells which must be permitted
under State law;

(8) Where the Director had designated under-
ground sources of drinking water in accordance
with § 144.7(a), a description and identification of
all such designated sources in the State;

(9) A description of aquifers, or parts thereof,
which the Director has identified under § 144.7(b)
as exempted aquifers, and a summary of support-
ing data;

(10) A description of and schedule for the
State’s program to ban Class IV wells prohibited
under § 144.13; and

(11) A description of and schedule for the
State’s program to establish an inventory of Class
V wells and to assess the need for a program to
regulate Class V wells.

§ 145.24 Attorney General’s statement.
(a) Any State that seeks to administer a program

under this part shall submit a statement from the
State Attorney General (or the attorney for those

State or interstate agencies which have independ-
ent legal counsel) that the laws of the State, or an
interstate compact, provide adequate authority to
carry out the program described under § 145.23
and to meet the requirements of this part. This
statement shall include citations to the specific
statutes, administrative regulations, and, where ap-
propriate, judicial decisions which demonstrate
adequate authority. State statutes and regulations
cited by the State Attorney General or independent
legal counsel shall be in the form of lawfully
adopted State statutes and regulations at the time
the statement is signed and shall be fully effective
by the time the program is approved. To qualify
as ‘‘independent legal counsel’’ the attorney sign-
ing the statement required by this section must
have full authority to independently represent the
State agency in court on all matters pertaining to
the State program.

NOTE: EPA will supply States with an Attorney Gen-
eral’s statement format on request.

(b) When a State seeks authority over activities
on Indian lands, the statement shall contain an ap-
propriate analysis of the State’s authority.

§ 145.25 Memorandum of Agreement
with the Regional Administrator.

(a) Any State that seeks to administer a program
under this part shall submit a Memorandum of
Agreement. The Memorandum of Agreement shall
be executed by the State Director and the Regional
Administrator and shall become effective when ap-
proved by the Administrator. In addition to meet-
ing the requirements of paragraph (b) of this sec-
tion, the Memorandum of Agreement may include
other terms, conditions, or agreements consistent
with this Part and relevant to the administration
and enforcement of the State’s regulatory program.
The Administrator shall not approve any Memo-
randum of Agreement which contains provisions
which restrict EPA’s statutory oversight respon-
sibility.

(b) The Memorandum of Agreement shall in-
clude the following:

(1) Provisions for the prompt transfer from EPA
to the State of pending permit applications and
any other information relevant to program oper-
ation not already in the possession of the State Di-
rector (e.g., support files for permit issuance, com-
pliance reports, etc.). When existing permits are
transferred from EPA to State for administration,
the Memorandum of Agreement shall contain pro-
visions specifying a procedure for transferring the
administration of these permits. If a State lacks the
authority to directly administer permits issued by
the Federal government, a procedure may be es-
tablished to transfer responsibility for these per-
mits.
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NOTE: For example, EPA and the State and the permit-
tee could agree that the State would issue a permit(s)
identical to the outstanding Federal permit which would
simultaneously be terminated.

(2) Provisions specifying classes and categories
of permit applications, draft permits, and proposed
permits that the State will send to the Regional
Administrator for review, comment and, where ap-
plicable, objection.

(3) Provisions specifying the frequency and con-
tent of reports, documents and other information
which the State is required to submit to EPA. The
State shall allow EPA to routinely review State
records, reports, and files relevant to the adminis-
tration and enforcement of the approved program.
State reports may be combined with grant reports
where appropriate.

(4) Provisions on the State’s compliance mon-
itoring and enforcement program, including:

(i) Provisions for coordination of compliance
monitoring activities by the State and by EPA.
These may specify the basis on which the Re-
gional Administrator will select facilities or activi-
ties within the State for EPA inspection. The Re-
gional Administrator will normally notify the State
at least 7 days before any such inspection; and

(ii) Procedures to assure coordination of en-
forcement activities.

(5) When appropriate, provisions for joint proc-
essing of permits by the State and EPA, for facili-
ties or activities which require permits from both
EPA and the State under different programs. See
§ 124.4.

(6) Provisions for modification of the Memoran-
dum of Agreement in accordance with this part.

(c) The Memorandum of Agreement, the annual
program and grant and the State/EPA Agreement
should be consistent. If the State/EPA Agreement
indicates that a change is needed in the Memoran-
dum of Agreement, the Memorandum of Agree-
ment may be amended through the procedures set
forth in this part. The State/EPA Agreement may
not override the Memorandum of Agreement.

NOTE: Detailed program priorities and specific arrange-
ments for EPA support of the State program will change
and are therefore more appropriately negotiated in the
context of annual agreements rather than in the MOA.
However, it may still be appropriate to specify in the
MOA the basis for such detailed agreements, e.g., a pro-
vision in the MOA specifying that EPA will select facili-
ties in the State for inspection annually as part of the
State/EPA agreement.

Subpart D—Program Approval,
Revision and Withdrawal

§ 145.31 Approval process.
(a) Prior to submitting an application to the Ad-

ministrator for approval of a State UIC program,

the State shall issue public notice of its intent to
adopt a UIC program and to seek program ap-
proval from EPA. This public notice shall:

(1) Be circulated in a manner calculated to at-
tract the attention of interested persons. Circulation
of the public notice shall include publication in
enough of the largest newspapers in the State to
attract Statewide attention and mailing to persons
on appropriate State mailing lists and to any other
persons whom the agency has reason to believe
are interested;

(2) Indicate when and where the State’s pro-
posed program submission may be reviewed by
the public;

(3) Indicate the cost of obtaining a copy of the
submission;

(4) Provide for a comment period of not less
than 30 days during which interested persons may
comment on the proposed UIC program;

(5) Schedule a public hearing on the State pro-
gram for no less than 30 days after notice of the
hearing is published;

(6) Briefly outline the fundamental aspects of
the State UIC program; and

(7) Identify a person that an interested member
of the public may contact for further information.

(b) After complying with the requirements of
paragraph (a) of this section any State may submit
a proposed UIC program under section 1422 of
SDWA and § 145.22 of this part to EPA for ap-
proval. Such a submission shall include a showing
of compliance with paragraph (a) of this section;
copies of all written comments received by the
State; a transcript, recording or summary of any
public hearing which was held by the State; and
a responsiveness summary which identifies the
public participation activities conducted, describes
the matters presented to the public, summarizes
significant comments received, and responds to
these comments. A copy of the responsiveness
summary shall be sent to those who testified at the
hearing, and others upon request.

(c) After determining that a State’s submission
for UIC program approval is complete the Admin-
istrator shall issue public notice of the submission
in the FEDERAL REGISTER and in accordance with
paragraph (a)(1) of this section. Such notice shall:

(1) Indicate that a public hearing will be held
by EPA no earlier than 30 days after notice of the
hearing. The notice may require persons wishing
to present testimony to file a request with the Re-
gional Administrator, who may cancel the public
hearing if sufficient public interest in a hearing is
not expressed;

(2) Afford the public 30 days after the notice to
comment on the State’s submission; and

(3) Note the availability of the State submission
for inspection and copying by the public.
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(d) The Administrator shall approve State pro-
grams which conform to the applicable require-
ments of this part.

(e) Within 90 days of the receipt of a complete
submission (as provided in § 145.22) or material
amendment thereto, the Administrator shall by rule
either fully approve, disapprove, or approve in part
the State’s UIC program taking into account any
comments submitted. The Administrator shall give
notice of this rule in the FEDERAL REGISTER and
in accordance with paragraph (a)(1) of this section.
If the Administrator determines not to approve the
State program or to approve it only in part, the no-
tice shall include a concise statement of the rea-
sons for this determination. A responsiveness sum-
mary shall be prepared by the Regional Office
which identifies the public participation activities
conducted, describes the matters presented to the
public, summarizes significant comments received,
and explains the Agency’s response to these com-
ments. The responsiveness summary shall be sent
to those who testified at the public hearing, and to
others upon request.

§ 145.32 Procedures for revision of
State programs.

(a) Either EPA or the approved State may initi-
ate program revision. Program revision may be
necessary when the controlling Federal or State
statutory or regulatory authority is modified or
supplemented. The state shall keep EPA fully in-
formed of any proposed modifications to its basic
statutory or regulatory authority, its forms, proce-
dures, or priorities.

(b) Revision of a State program shall be accom-
plished as follows:

(1) The State shall submit a modified program
description, Attorney General’s statement, Memo-
randum of Agreement, or such other documents as
EPA determines to be necessary under the cir-
cumstances.

(2) Whenever EPA determines that the proposed
program revision is substantial, EPA shall issue
public notice and provide an opportunity to com-
ment for a period of at least 30 days. The public
notice shall be mailed to interested persons and
shall be published in the FEDERAL REGISTER and
in enough of the largest newspapers in the State
to provide Statewide coverage. The public notice
shall summarize the proposed revisions and pro-
vide for the opportunity to request a public hear-
ing. Such a hearing will be held is there if signifi-
cant public interest based on requests received.

(3) The Administrator shall approve or dis-
approve program revisions based on the require-
ments of this part and of the Safe Drinking Water
Act.

(4) A program revision shall become effective
upon the approval of the Administrator. Notice of

approval of any substantial revision shall be pub-
lished in the FEDERAL REGISTER. Notice of ap-
proval of non-substantial program revisions may
be given by a letter from the Administrator to the
State Governor or his designee.

(c) States with approved programs shall notify
EPA whenever they propose to transfer all or part
of any program from the approved State agency to
any other State agency, and shall identify any new
division of responsibilities among the agencies in-
volved. The new agency is not authorized to ad-
minister the program until approval by the Admin-
istrator under paragraph (b) of this section. Orga-
nizational charts required under § 145.23(b) shall
be revised and resubmitted.

(d) Whenever the Administrator has reason to
believe that circumstances have changed with re-
spect to a State program, he may request, and the
State shall provide, a supplemental Attorney Gen-
eral’s statement, program description, or such
other documents or information as are necessary.

(e) The State shall submit the information re-
quired under paragraph (b)(1) of this section with-
in 270 days of any amendment to this part or 40
CFR part 144, 146, or 124 which revises or adds
any requirement respecting an approved UIC pro-
gram.

§ 145.33 Criteria for withdrawal of
State programs.

(a) The Administrator may withdraw program
approval when a State program no longer complies
with the requirements of this part, and the State
fails to take corrective action. Such circumstances
include the following:

(1) When the State’s legal authority no longer
meets their requirements of this part, including:

(i) Failure of the State to promulgate or enact
new authorities when necessary; or

(ii) Action by a State legislature or court strik-
ing down or limiting State authorities.

(2) When the operation of the State program
fails to comply with the requirements of this part,
including:

(i) Failure to exercise control over activities re-
quired to be regulated under this part, including
failure to issue permits;

(ii) Repeated issuance of permits which do not
conform to the requirements of this part; or

(iii) Failure to comply with the public participa-
tion requirements of this part.

(3) When the State’s enforcement program fails
to comply with the requirements of this part, in-
cluding:

(i) Failure to act on violations of permits or
other program requirements;

(ii) Failure to seek adequate enforcement pen-
alties or to collect administrative fines when im-
posed; or
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(iii) Failure to inspect and monitor activities
subject to regulation.

(4) When the State program fails to comply
with the terms of the Memorandum of Agreement
required under § 145.24.

§ 145.34 Procedures for withdrawal of
State programs.

(a) A State with a program approved under this
part may voluntarily transfer program responsibil-
ities required by Federal law to EPA by taking the
following actions, or in such other manner as may
be agreed upon with the Administrator.

(1) The State shall give the Administrator 180
days notice of the proposed transfer and shall sub-
mit a plan for the orderly transfer of all relevant
program information not in the possession of EPA
(such as permits, permit files, compliance files, re-
ports, permit applications) which are necessary for
EPA to administer the program.

(2) Within 60 days of receiving the notice and
transfer plan, the Administrator shall evaluate the
State’s transfer plan and shall identify any addi-
tional information needed by the Federal govern-
ment for program administration and/or identify
any other deficiencies in the plan.

(3) At least 30 days before the transfer is to
occur the Administrator shall publish notice of the
transfer in the FEDERAL REGISTER and in enough
of the largest newspapers in the State to provide
Statewide coverage, and shall mail notice to all
permit holders, permit applicants, other regulated
persons and other interested persons on appro-
priate EPA and State mailing lists.

(b) Approval of a State UIC program may be
withdrawn and a Federal program established in
its place when the Administrator determines, after
holding a public hearing, that the State program is
not in compliance with the requirements of SDWA
and this part.

(1) Notice to State of public hearing. If the Ad-
ministrator has cause to believe that a State is not
administering or enforcing its authorized program
in compliance with the requirements of SDWA
and this part, he or she shall inform the State by
registered mail of the specific areas of alleged
noncompliance. If the State demonstrates to the
Administrator within 30 days of such notification
that the State program is in compliance, the Ad-
ministrator shall take no further action toward
withdrawal and shall so notify the State by reg-
istered mail.

(2) Public hearing. If the State has not dem-
onstrated its compliance to the satisfaction of the
Administrator within 30 days after notification, the
Administrator shall inform the State Director and
schedule a public hearing to discuss withdrawal of
the State program. Notice of such public hearing
shall be published in the FEDERAL REGISTER and

in enough of the largest newspapers in the State
to attract statewide attention, and mailed to per-
sons on appropriate State and EPA mailing lists.
This hearing shall be convened not less than 60
days nor more than 75 days following the publica-
tion of the notice of the hearing. Notice of the
hearing shall identify the Administrator’s concerns.
All interested persons shall be given opportunity
to make written or oral presentation on the State’s
program at the public hearing.

(3) Notice to State of findings. When the Ad-
ministrator finds after the public hearing that the
State is not in compliance, he or she shall notify
the State by registered mail of the specific defi-
ciencies in the State program and of necessary re-
medial actions. Within 90 days of receipt of the
above letter, the State shall either carry out the re-
quired remedial action or the Administrator shall
withdraw program approval. If the State carries
out the remedial action or, as a result of the hear-
ing is found to be in compliance, the Adminis-
trator shall so notify the State by registered mail
and conclude the withdrawal proceedings.

Subpart E—Indian Tribes

SOURCE: 53 FR 37412, Sept. 26, 1988, unless other-
wise noted.

§ 145.52 Requirements for Tribal eligi-
bility.

The Administrator is authorized to treat an In-
dian Tribe as eligible to apply for primary en-
forcement responsibility for the Underground In-
jection Control Program if it meets the following
criteria:

(a) The Indian Tribe is recognized by the Sec-
retary of the Interior.

(b) The Indian Tribe has a Tribal governing
body which is currently ‘‘carrying out substantial
governmental duties and powers’’ over a defined
area, (i.e., is currently performing governmental
functions to promote the health, safety, and wel-
fare of the affected population within a defined
geographic area).

(c) The Indian Tribe demonstrates that the func-
tions to be performed in regulating the under-
ground injection wells that the applicant intends to
regulate are within the area of the Indian Tribal
government’s jurisdiction.

(d) The Indian Tribe is reasonably expected to
be capable, in the Administrator’s judgment, of
administering (in a manner consistent with the
terms and purposes of the Act and all applicable
regulations) an effective Underground Injection
Control Program.

[53 FR 37412, Sept. 26, 1988, as amended at 59 FR
64345, Dec. 14, 1994]
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§ 145.56 Request by an Indian Tribe
for a determination of eligibility.

An Indian Tribe may apply to the Administrator
for a determination that it meets the criteria of
section 1451 of the Act. The application shall be
concise and describe how the Indian Tribe will
meet each of the requirements of § 145.52. The
application shall consist of the following:

(a) A statement that the Tribe is recognized by
the Secretary of the Interior.

(b) A descriptive statement demonstrating that
the Tribal governing body is currently carrying out
substantial governmental duties and powers over a
defined area. The statement should:

(1) Describe the form of the Tribal government;
(2) Describe the types of governmental func-

tions currently performed by the Tribal governing
body such as, but not limited to, the exercise of
police powers affecting (or relating to) the health,
safety, and welfare of the affected population; tax-
ation; and the exercise of the power of eminent
domain; and

(3) Identify the sources of the Tribal govern-
ment’s authority to carry out the governmental
functions currently being performed.

(c) A map or legal description of the area over
which the Indian Tribe asserts jurisdiction; a state-
ment by the Tribal Attorney General (or equiva-
lent official) which describes the basis for the
Tribe’s jurisdictional assertion (including the na-
ture or subject matter of the asserted jurisdiction);
a copy of those documents such as Tribal constitu-
tions, by-laws, charters, executive orders, codes,
ordinances, and/or resolutions which the Tribe be-
lieves are relevant to its assertions regarding juris-
diction; and a description of the locations of the
underground injection wells the Tribe proposes to
regulate.

(d) A narrative statement describing the capabil-
ity of the Indian Tribe to administer an effective
Underground Injection Control program which
should include:

(1) A description of the Indian Tribe’s previous
management experience which may include, the
administration of programs and services authorized
under the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450 et seq.), the Indian
Mineral Development Act (25 U.S.C. 2101 et
seq.), or the Indian Sanitation Facilities Construc-
tion Activity Act (42 U.S.C. 2004a).

(2) A list of existing environmental or public
health programs administered by the Tribal gov-

erning body and a copy of related Tribal laws,
regulations and policies.

(3) A description of the Indian Tribe’s account-
ing and procurement systems.

(4) A description of the entity (or entities)
which exercise the executive, legislative, and judi-
cial functions of the Tribal government.

(5) A description of the existing, or proposed,
agency of the Indian Tribe which will assume pri-
mary enforcement responsibility, including a de-
scription of the relationship between owners/opera-
tors of the underground injection wells and the
agency.

(6) A description of the technical and adminis-
trative capabilities of the staff to administer and
manage an effective Underground Injection Con-
trol Program or a plan which proposes how the
Tribe will acquire additional administrative and/or
technical expertise. The plan must address how the
Tribe will obtain the funds to acquire the addi-
tional administrative and technical expertise.

(e) The Adminstrator may, in his discretion, re-
quest further documentation necessary to support a
Tribe’s eligibility.

(f) If the Administrator has previously deter-
mined that a Tribe has met the prerequisites that
make it eligible to assume a role similar to that of
a State as provided by statute under the Safe
Drinking Water Act, the Clean Water Act, or the
Clean Air Act, then that Tribe need provide only
that information unique to the Underground Injec-
tion Control program (§ 145.76(c) and (d)(6)).

[53 FR 37412, Sept. 26, 1988, as amended at 59 FR
64345, Dec. 14, 1994]

§ 145.58 Procedure for processing an
Indian Tribe’s application.

(a) The Administrator shall process a completed
application of an Indian Tribe in a timely manner.
He shall promptly notify the Indian Tribe of re-
ceipt of the application.

(b) A tribe that meets the requirements of
§ 145.52 is eligible to apply for development
grants and primary enforcement responsibility for
an Underground Injection Control program and the
associated funding under section 1443(b) of the
Act and primary enforcement responsibility for the
Underground Injection Control Program under sec-
tions 1422 and/or 1425 of the Act.

[53 FR 37412, Sept. 26, 1988, as amended at 59 FR
64345, Dec. 14, 1994]


